RESOLUTION NO. 5213-14

CONSIDERATION OF RESOLUTION NUMBER 5213-14 AUTHORIZING
EXECUTION OF AN INTERGOVERNMENTAL AGREEMENT BETWEEN THE
CITY OF TUALATIN AND THE STATE OF OREGON FOR THE TUALATIN
RIVER GREENWAY GAP COMPLETION PROJECT

WHEREAS The Tualatin River Greenway Gap Completion Project will extend the
Tualatin River Greenway trail from the new Barngrover Street, along the Tualatin River,
under Interstate 5, to the old RV Park of Portland property located on Nyberg Lane, a
distance of about three-fourths of a mile; and

WHEREAS On August 22, 2014, the Oregon Transportation Commission
awarded the City of Tualatin a ConnectOregon V Grant in the amount of $1,585,800 for
the Tualatin River Greenway Gap Completion Project; and

WHEREAS The Connec{Oregon V grant requires a cash match that will be met
by a Washington County Major Streets Transportation improvement Program (MSTIP)
Opportunity Fund Grant of $750,000 and a $600,000 cash donation from Nyberg
CenterCal ll, LLC; and

WHEREAS The Tualatin City Council approved both an intergovernmental
agreement with Washington County for the Opportunity Fund grant and a donation
agreement with CenterCal li, LL.C for its cash donation on September 8, 2014, and the
Washington County Board of County Commissioners is scheduled to consider and
award the Opportunity Fund grant at its meeting on September 16, 2014.

BE IT RESOLVED BY THE CITY COUNCfL OF THE CITY OF TUALATIN,
OREGON, that:

Section 1. The Mayor and City Recorder are authorized and instructed to
execute an intergovernmental agreement between the City of Tualatin and the State of
Oregon for a ConnectOregon V Grant in the amount of $1,585,800, in a form
substantially like the attached intergovernmental agreement.

INTRODUCED AND ADOPTED this 22th day of September, 2014,

CITY OF TUALATIN, OREGON
APPROVEDAS TOLEGAL FORM

Z

GTWAT[ORNEY &

/’

Cityecorer
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ATTACHMENT D

Misc. Confracts and Agreements
No.

GRANT AGREEMENT
ConnectOregon IV
MULTIMODAL TRANSPORTATION FUND PROGRAM 2011
Project Name:

THIS GRANT PROGRAM AGREEMENT, hereinafter referred to.as "Agreement" is
made and entered into by and between the STATE OF OREGON,:acting by and through
its Department of Transportation, hereinafter referred to as “© OT ? and the ,
acting by and through its , hereinafter referred to . " hereinafter

RECITALS

1. By the authority granted in Oregon Revised S
366.576, state agencies may enter into e ee

issuance of lottery bonds for the
Transportation Pro;ects to public b

_009 Chapter 865 — HB 2001), and forty mllllon dollars
11 {Oregon Laws 2011, Chapter 624, HB 5036. The Multimodal
Program is focused on improving the connections between air,

ve key bottlenecks, and increase connectivity.

4. The receipt and use of Multimodal Transportation Funds and the execution of this
Agreement by Recipient are subject to conditions imposed by ORS 367.080 through
367.086 and Oregon Administrative Rule (OAR) Chapter 731, Division 35.
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| ‘Recipient/ODOT
Agreement No.

5.

DEFINITIONS
1.

The Oregon Transportation Commission approved the projects to be funded under
the Multimodal Transportation Fund Program at its August 2012 meeting. The
Oregon Transportation Commission has set specific conditions on all approved
projects and the inability to meet these Oregon Transportation Commission
conditions may result in a loss of Project funding. Final approval for Project is
subject to meeting all the Oregon Transportation Commission conditions as stated
below. o

rages recipients of

Safety is of paramount concern to ODOT. ODOT enc
r all phases of work.

ConnecfOregon grant funds to have safety as a high prior‘gty’

The Multimodal Transportation Fund Program ‘also known as “ConnectOregon” as
set forth in ORS 367.060 and OAR Chapter 731;.Division 35, is a legislatively
authorized lottery-bond-based initiative to.investin air; tail, public tran3|t and marine
transportation projects in Oregon.

The ConnectOregon QOversight C__ ]
ConnectOregon Program Manager;: (
{ODA), (C) ODOT Chie "ngaff (D) OIQ_T Frelght Moblllty representative, (E)

y DOTS ConnectOregon Program Manager to
tOregon Program and Project specific issues.

2.

b: “Exhibit" B" — Memorandum of Agreement and Acknowledgement of ODOT
Assistance

‘Under such authority, ODOT and Recipient agree that Recipient shall ,

described in Exhibit A, hereinafter referred to as "Project.” Project description, tasks
and deliverables, schedule and budget are further described in Exhibit A.
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3. Project cost is estimated at $ , which is subject to change. The ConnectOregon
IV grant funds are limited to $ or eighty (80) percent of the total eligible Project
costs, whichever is less. Eligible costs for this Project will be reimbursed at eighty
(80) percent until the $ limit is reached. ODOT cannot reimburse Recipient for
any work performed, or for Project costs incurred prior to the effective date of this
Agreement.

'_:jéfi%onetary outlay for

a. Matching funds must be provided by Recipient in the form.of
elements necessary for implementation of Project, ingluding land, excavation,
permits, engineering, payroll, special equipment purchase, rent :Qor lease and
cover at least twenty (20) percent of the eligible F’rOJect-fcost &cipient shan be
responsible for the twenty (20) percent maftch requiremen
excess of the ConnectOregon IV grant funds,

consistent with;-the application
prior to the execution of the
' -and this Agreement

‘ all . back- all of the
ConnectOregon IV grant funds to-@DOT Any funds d:s Ursed but not used for
the approved Project must be‘ ' ' "DOT Remplent understands eligibility
for ConnecfOregon |V grant
after the effective date of this

b. If Project is not completed in accordance with
and documents provided by Rec:lplent tf ODOT

4. The term of this Agreement.is eff'ectlve-,on t e:'date all required signatures are
obtained and shall terminate fis ive: (5) ye; s from the date of execution.

RECIPIENT OBL-IQ_A ONS

1. Recipient shall perform the work described in Exhibit A,
Iy with all requirements of ORS 367.080 through ORS 367.086

2. ReCIpzent shall comply
Division 35.

d'OAR Chapter 7:

|dentlfy Pro;ect Agreement number, Project starf and end date, the invoice
number or the account number or both, and will itemize all expenses as well as
provide a detailed breakdown of funds expended to date and dollars remaining.
In the event an invoice is not necessary during a specific period, an updated
monthly progress report on Project schedule must be submitted separately each
month reflecting continuous progress.
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b. The monthly progress report, which must be signed and dated, will be prepared
using the ConnectOregon Monthly Progress Report (Form 734-2668), attached
by reference and made a part of this Agreement, and will be submitted to the
ODOT Project Liaison and ODOT’s ConnectOregon Program Manager, by the
first Wednesday of each month. The fillable form can be downloaded on-line at
the following address:
http:/mww.oreqon.qov/iODOT/HWY/L GS/online.shiml.

c. If Recipient anticipates Project key milestones will be:délayed by more than
ninety (90) days from the key milestones shown in: ibit A, ReCIplent shall
submit a Request for Change Order (Form 734-2648), "'"hzch is hereby
incorporated by reference, to ODOT’s Project Liaison ‘as: soon as Récipient
becomes aware of any poss;ble delay. The Request for Change Order must be
submitted prior to the milestone completion: date shown in Exhibit A The fillable
form can be downloaded on-line @ the foliowmg address:

http://www.oregon. qovIODOTIHWY GSIonllne%shtml

d. Any changes to Project scope or_i elivery schedule” \ust “be approved by the
ConnectOregon Oversight Committee or as_el_gned designee prlor to execution of
an amendment to this Agreeme t 2cipient s

and the ensuing amendment executed equest for Change Order may be
rejected at the dlscretlon of the ConnectOregon Oversight Commlttee The

tist comply with ORS 280.518, which requires any economic
development program financed with proceeds from the state lottery to display a sign
in a conspicuous location on Project site or specify in the program information that
Project is financed with proceeds from the state lottery. ODOT will provide standard
signage as appropriate. |f Recipient chooses to make a custom sign, it must be
approved by ODOT’s ConnectOregon Program Manager and Recipient would be
responsible for the cost of custom signage. If Project site is remote and a sign

4
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would not be visible to the public, then Recipient shall provide proof to ODOT's
ConnectOregon Program Manager that they have specified in their program
information that Project is financed with proceeds from the state lottery.

5. Recipient must produce or provide, upon ODOT's request, any documents or
information identified or referenced in Project application or in other documents
provided by Recipient to ODOT prior fo the execution of the Agreement. These may
include, but are not limited to, information pertaining to P ‘ect key milestones,
schedule, budget and cash flow, feasibility, readiness; construct, permits,
likelihood of completion within planned time frame, and other |tems related to
completion of promised Project elements.

6. Recipient shall provide documentation of having met aII pre- constructlon
requirements, including, but not limited to, meétlng all public agen_cy ¢onditions of
Pro;ect approval and obtaining all Prqect—specnf .land entitiements ‘and permits,
prior to any construction (labor and maierial)- costs: being considered eligible for
reimbursement and actually being reim ed. Pro;ect costs wﬂi nly be reimbursed
through the design phase of Project; ) do
Recipient shall provide this documen" fion
Manager. '

~ODOT’s -ConnectOregon Program

7. Recipient shall provide documenfétn_r 1 of havmg secured funding for all Project costs
beyond the ConnectOre_ on IV grant funds, prlor to any construction (labor and
material) costs being ‘considered eligible for reimbursement and actually being
reimbursed. Such funds must be; avangble and committed for the duration of Project.
Recipient shall provide th documentatlon to ODOT's ConnectOregon Program

Manager.

9. cution: this Agreement, Recipient shall require its Contractor(s)
performmg e:work under this Agreement to name ODOT as an additional obligee
on Contractor(s} bond.

10. Recipient shall comply with all federal, state, and local laws, regulations, executive
orders and ordinances applicable to the work under this Agreement, including,
without limitation, the applicable provisions of ORS 279A, 279B and 279C. Without
limiting the generality of the foregoing, Recipient expressly agrees to comply with (i)
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11.

14.

Title VI of Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation
Act of 1973; (iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv)
all regulations and administrative rules established pursuant to the foregoing laws;
and {v) all other applicable requirements of federal and state civil rights and
rehabilitation statutes, rules and regulations.

Recipient shall, to the extent permitted by the Oregon Constitution and the Oregon
Tort Claims Act, indemnify, defend, save, and hold harmless:the State of Oregon,
Oregon Transportation Commission and its members, .Oregon Department  of
Transportation, its officers and employees from any and all ¢laims, suits, or action of
any nature arising out of activities of Recipient, its consultan ;'Its contractor its
officers, subcontractors, agents, or employees under this Agreement. If Rempient is
a Iocal publ:c agency, then Recipient’s total E|ab|hty shall not :

ODOT has determined that Project is a public work of the type described in ORS
279C.800(B)(a)(B) or (C), i.e., uses seven hundred ﬂfty thousand dollars ($750,000)
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or more of funds of a public agency, including ConnectOregon funds and other
public agency funds, or twenty five (25) percent or more of the square footage of the
completed project will be occupied or used by a public agency. Therefore, pursuant
to OAR 839-025-0020(8), Recipient shall comply with the requirements of OAR 839-
025-0020(5) conceming payment of prevailing wage rates, and shall require
compliance with OAR 839-025-0020(5) by any Contractor for Project.

15.Workers on Project shall be paid not less than the specified mlnrmum hourly rate of
wage in accordance with ORS 279C.838 and 279C.840. '

16.Every Contractor for Project must have a public works bol di‘filed with the
Construction Contractors’ Board before starting work on Projéc

under ORS 279C.836(4), (7), (8), or (9).

17.OAR 839-025-0230(4) requires ODOT as the pu_,_\\lc agency prOV|dmg,~pubi|c funds
for a project, which is a public work un _\.800(6)(a)(B) to pay the fee
required under ORS 279C.825 to the ' tries (BOLI) at the
time the public agency commlts to, th '

pay the fee, and deduct the
amount.

nature what
Contractor

and keep in ef ct during the term of the resulting contract Commercial General
Llablllty Insurance covering bodily injury and property damage in a form and with
t are safisfactory to ODOT. This insurance will include personal
and advertlsmg injury liability, products and completed operations. Coverage may
be written in combination with Automobile Liability Insurance (with separate
limits). Coverage will be written on an occurrence basis. If written in conjunction
with Automaobile Liability the combined single limit per occurrence will not be less
than one million dollars ($1,000,000) for each job site or location. Each annual
aggregate limit will not be less than two million dollars ($2,000,000.)
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d. Automobile Liability. Contractor shall obtain, at Contractor's expense, and keep
in effect during the term of the resulling contract, Commercial Business
Automobile Liability Insurance covering ail owned, non-owned, or hired vehicles.
This coverage may be written in combination with the Commercial General
Liability Insurance (with separate limits). Combined single limit per occurrence
will not be less than one million dollars ($1,000,000.)

e. Additional Insured. The liability insurance coverage, except Professional Liability,
Errors and Omissions, or Workers’” Compensation, tluded, required for
performance of the resulting contract will include ODOT: and its divisions, officers
and employees as Additional Insured but only wit respect o Contractor's
activities fo be performed under this Contract. Coverage Wi mary and non-
contributory with any other insurance and self-insurance.

f. Notice of Cancellation or Change. There wilk b no canceliatio change,
potentlal exhaustlon of aggregate Elmtts or non-renewal of insurance coverage(s)

Agreement completeu and file with the appropriate County Clerk, Exhibit B,

“Memorandum of " Agreement and Acknowledgment of ODOT Assistance.”
Recipient-'shall iprovide confirmation of this filing by forwarding to ODOT's
ConnectOregon Program Manager a notarized copy of the recorded Exhibit B. By
means of said acknowledgment of Recipient’'s financial obligations, the continued
use of said property for public purposes, and the maintenance of the facility or
service at a level consistent with normal depreciation or demand or both is
recognized and attached to the property as conditions. Any interest in said property
by ODOT is proportional to the state participation in Project. While in default of
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conditions of this Agreement, Recipient will be ineligible to receive state funds from
any ODOT-administered program for any project on a street, road or property. The
Memorandum of Agreement and Acknowledgment of ODOT Assistance shall
remain in place for the useful life of Project. The useful life of Project is defined as
twenty (20) years. Reimbursement to Recipient will not be made until a copy of the
recorded Exhibit B has been forwarded to the ODOT Project Liaison.

22.Recipient and ODOT's Project Liaison shall, upon completion:of-all on-site work for

Project perform an on-site review. Once review is compl ed, the ODOT Project
| _ConnectOregon
“Recommendation of Acceptance” (Form 734-2649), WhiCh -will .be-si
ODOT Pro;ect Liaison and Recipient and is hereby mcorpora

inspections following {
properly maintained and

24.Maintenance
any termination

ind-represents that the individual(s) signing this Agreement has
‘enter info and execute this Agreement on behalf of Recipient,
wapproval of its governing body, commission, board, officers,
entat!ves and to legally bind Recipient and shail provade ODOT

ity upon request.

proof 6f such au

28, Remp:ent‘ ect Manager is , ; ; ; or assigned
designee upon individual's absence. ReC|p1ent shall notn‘y ODOTs Project Liaison
and ODOT's ConnectOregon Program Manager in writing when any contact
information changes during the term of this Agreement.
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ODOT OBLIGATIONS

1.

Based upon the ConnectOregon IV grant fund altocation allowed, ODOT agrees to
pay Recipient $ . or eighty (80) percent of the total eligible Project costs,
whichever is less. Eligible costs for this Project will be reimbursed at eighty (80)
percent until the $ limit is reached.

ODQT shall, upon receipt of a monthly invoice and updated m: hthly progress report
on Project schedule, review for approval and make payment to Recrprent for

approved eligible costs.

This Agreement is contingent upon issuance and sale of I'ott‘ ‘bonds sufficient to
fund Project. The Agreement is effective and work may begin tpon execut"‘_n:“of this
Agreement, but ODOT'’s obligation to make Projéct payments is ¢ :__‘tmge t upon the
issuance and sale of lottery bonds by the State Treasurer

ODOT shall monitor Project for compiiance™ notlfy Remp[ent in wrmng if it
appears Recipient is failing to comply: W|th Multimodal Transportatlon Fund Program
requirements as specified in ORS Chapter 367;:0AR Chapter 731, Division 35; the
terms of this Agreement; or Remplent‘s appt_ ation and documents provided by
Recipient to ODOT prior to the e ) Agreement.

ODOT may impose eanctlons agaln ecapuent for failing to comp[y with the

a. Work on the a prove Ject has not been substantially initiated within six (6)
bhths ;of the effective date of this Agreement or if continuous progress on
-Project has not been maintained for six (6) months;

statlitory requirements have not been met;

c. There !S a significant deviation from the terms and conditions of this Agreement
Dreser tations of Recipient's application and documents provided by
Recipieht to ODQT prior to the execution of the Agreement;

d. Significant corrective actions have been found to be necessary to protect the
integrity of the funds for the approved Project, and those corrective actions are
not, or will not, be made within a reasonable time;

10
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e. Key Milestones shown in Project schedule are delayed by more than ninety (90)
days; or

f. Failure to submit monthly progress reports as required in Recipient Obligations,
Paragraph three (3).

6. One or more of the following sanctions may be imposed if the circumstances listed
above are not remedied within the time specified in the notice t “cure:

a. Revocation of this grant award;,

b. Withholding of unexpended funds;

. The return of unexpended funds or repayme of expended func

i ‘_gon Program Manager is Carol Olsen, Active Transportation
Section, 555 13".  Street NE, Salem, OR 97301, 503-986-3327,
0l.a. olsé @odot. state or.us, or assngned designee upon indlwdual s absence.

GENERALkPROVISI NS

1. This Agreement may be terminated effective upon delivery of written notice to
Recipient, or at such later date as may be established by ODOT under any of the

following conditions:

a. If Recipient fails to perform any of the provisions of this Agreement, or so fails to
pursue the work as to endanger performance of this Agreement in accordance

11
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2. ODOT may impose one or more of the ganctions descr
Obligations, Paragraph six (8), without prior notlcea dWIthout opp
the event ODOT determines: '

a.

with its terms, and within ten (10) days or such longer period as CDOT may
authorize, after receipt of written notice from ODOT, fails to correct such failures.

The Legislature fails to approve, reduces, eliminates or otherwise interferes with
appropriations of state expenditure limitation to the extent that legal authority is
insufficient to enable ODOT, in its reasonable discretion, to continue making
payments under this Agreement. .

ODOT, the Department of Justice, or a court of competentijurisdiction determines
that state law, rules, regulation or guidelines aré modified; changed, or
interpreted in such a way that the activities described in:Exhibit:A"are no longer
a[lowable or no longer eligible for funding proposed by this Agreement.

ur '_er OoDOT
nlty to cure, in

Statements, information, or representatlons in:the Connec,:'fﬁfégon IV application
and documents provided by Remplent to GDOT prior:to the execution of the
Agreement, for Project were: false, mlsleadlng, fraudulent or misrepresentations;

or

There has been a change in circumstances so that information provided in the
application and doctiments provsded by Remplent to ODOT prior to the execution
of the Agreement a ed-u on-ln makmg the grant or loan, or representatrons

erform any of the provisions of this Agreement, or so fails to
as to endanger‘ performance of this Agreement in accordance

failure.

4. Any termination of this Agreement shall not prejudice any rights or obligations
accrued to the Parties prior to termination.

12
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5. ODOT and Recipient are the only Parties to this Agreement and, as such, are the
only Parties entitled to enforce its terms. Nothing in this Agreement gives or shall be
construed to give or provide any benefit, direct, indirect or otherwise to third persons
unless such third persons are expressly identified by name  and specifically
described as intended to be beneficiaries of its terms.

6. ODOT and Recipient hereto agree that if any term or prowsnon of this Agreement is
declared by a court of competent jurisdiction to be invalid, une ‘orceabfe illegal or in
conflict with any law, the validity of the remaining terms and-provisions will not be
affected, and the rights and obligations of the Parties:shall be, construed and
enforced as if the Agreement did not contain the particular:ts rovision held to

be invalid.

7a.The laws of the State of Oregon (without giving effect to its confli
govern aII matters arlsmg out of or relatmg to thfs‘_‘Agreement in

copy of this "greement s0 executed shall constitute an original.

9. This Agreement, Project application and documents provided by Recipient to ODOT
prior to the execution of the Agreement, and attached exhibits constitute the entire
agreement between the Parties on the subject matter hereof. In the event of a
conflict, the body of this Agreement and the aftached Exhibit A will control over
Project application and documents provided by Recipient to ODOT. There are no

13
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understandings, agreements, or representations, oral or written, not specified herein
regarding this Agreement. No waiver, consent, modification, or change of terms of
this Agreement shall bind either party unless in writing and signed by both Parties
and all necessary approvals have been obtained. Such waiver, consent, modification
or change, if made, shall be effective only in the specific instance and for the specific
purpose given. The failure of either Party to enforce any provision of this Agreement
shall not constitute a waiver by that Party of that or any other provig,ion.

THE PARTIES, by execution of this Agreement, hereby ack edge that its signhing
representatives have read this Agreement, understand it, and agree to "e;.:bound by its
terms and conditions.

The Oregon Transportation Commission “at its August 2012 megti
ConnectOregon |V project application list and defegated authority to
Oregon Department of Transportation to enter into proj

of Commlssmners

By

Date

By

APPROVAL RECOMMENDED
Date .

APPROVED AS TO LEG Freight Mobility Manager

SUFFICIENCY

Date

By
Active Transportation Section Manager

Date

Recipient Contaét:

APPROVED AS TO LEGAL SUFFICIENCY

ODOT Contact: By
Carol Olsen Assistant Attorney General
ConnectOregon Program Manager

14
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Active Transportation Section Date
555 13" Street NE

Salem, OR 87301

503-986-3327

carol.a.olsen@odot.state.or.us

ATTACHMENT D
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EXHIBIT A
Agreement No.
Application Number:
Project Name:

A. PROJECT DESCRIPTION

B. PROJECT KEY MILESTONES AND SCHEDULE

Project has Key Milestone(s). Key Milestones e_used or evaluatmg
performance on Project and determmmg level of compensatlon o

days, Recipient shall submit a Request
as soon as Recipient becomes awa

16
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EXHIBIT A
Table 1: Key Milestones

Key Description Estimated Estimated
Milestone ~ Due Date Amount

1

2

Total Project Cost

Table 2 -~ Funding Breakdown

A | Total Not To Exceed Grant F
B | ConnectOregon IV twenty (26) 1
match
C | ConnectOregon IV To% $
D | Other Funds In Addition'tt twenty'(ZO) percent $
Required Ma ch : y
Total Projec $
Total Not To Exceed payable to Recipient is $
Total PrOJect ‘costs are estimated at $ . The ConnectOregon IV grant fund
allocation for Project is $ . Recipient shall be responsible for any unanticipated

costs over the identified ConnectOregon [V Grant Fund Allocation.

16
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EXHIBIT B After recording, return fo:

MEMORANDUNM OF AGREEMENT AND ACKNOWLEDGEMENT OF ODOT ASSISTANCE
[State Recording Authority: ORS 93.710 and ORS 205.130(2)]

Agreement Number:
Project Name:

Grant Agreement No. (*Grant Agresment”) between the _{Recipient Name} and the State
of Oregon, Depariment of Transportation was executed on . Pursuant to Paragraph 21,
Recipient Obligations, page 8 of the Grant Agreement, upon the recording of this.document, the

_(Recipient Name) will receive grant funds for Project described in th ‘Grant Agreement. The
property and assets under the jurisdiction of the {Recipient Name); vill be lmproved with the
assistance from the State of Oregon, Department of Transportation, in accordance with the terms of the
Grant Agreement. Such assistance will be provided to (Recipient Name}, in reimbursement of
costs associated with the ~ {Project Name). The use and disposition of s "roperty is subject to
the terms of the Grant Agreement, coples of which may be obtamed from the Director: :
description of the Improved property is attached. .

(RECIPIENT NAME)

Name/Title:
Address:

State of Cregon: County of

Signed or attested before me on

{Name(s) of Person(s))

“My commission expires on

{Signature of notarial officer)

on Einance Manager Date
R 97301

ppS; p
555 131 Straet NE: Sale

State of Oregon: -Gounty of

Signed or attested before me on by
(Date) {Name(s) of Person(s))

My commission expires cn

(Sighature of notarial officer)
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